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Based on the argument presented by the parties, the trial court 

concluded that the law of marriage is unrelated to any state interest in 

promoting responsible procreation. We believe this conclusion to be in 

error, demonstrating a profound misunderstanding of the relationship 

between marriage and the law.  

We seek the opportunity to demonstrate that, from both a legal and 

historical perspective, managing procreation is the government’s primary 

interest in recognizing and regulating the marital relationship. In litigation 

such as this, a proper understanding of the state’s interest in regulating 

marriage is essential to any determination of whether classifications in the 

law are sufficiently related to those purposes to survive constitutional 

scrutiny. 

Drawi ng upon our collective expertise in a variety of professional 

disciplines, we seek to present a more comprehensive perspective of the 

purposes of marriage, and how the current law furthers those purposes, than 

was understood by the trial court. In doing so, we present an argument 

which supplements, and does not repeat, that presented by the Appellants.  

We seek leave to have this brief applied to each of the six 

coordinated cases proceeding under the rubric of Judicial Council 
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Coordination Proceeding No. 4365. The brief is filed in support of 

Appellants in each of the cases.  

In the alternative, if leave is not granted for this brief to be applied to 

each of the six cases, we seek a reasonable extension of time in which to 

file the brief separately in each individual case. 
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SUMMARY OF ARGUMENT 

Marriage has a unique and indispensable social purpose: creating 

families in which children will be known and loved by their own mother 

and father. Courts in California have long called this purpose “procreation” 

but the state interest so dubbed has never meant encouraging reproduction 

in any and all circumstances, but encouraging men and women to make 

babies and raise them together.  

Marriage in this sense is a universal human institution. Virtually 

every known human society has recognized the need to regulate the 

procreative consequences of sexual attraction between men and women, 

which if not successfully channeled by families, friends, faith communities, 

law and society, results in fatherless children who suffer serious harms 

themselves and pose substantial burdens on and dangers to society.  

How children fare raised by same-sex couples, on average, is at 

present unknown. But what we do know is this: When the connection 

between marriage and procreation weakens, many children suffer, and so 

do the communities faced with higher rates of poverty, crime, juvenile 

delinquency, welfare dependency, child abuse, unwed teen motherhood, 

infant mortality, mental illness, high school dropouts and other education 

failures. 
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According to the social science evidence, the prime way that 

marriage benefits children is this: The vast majority of children born to a 

married couple begin life with their own mom and dad jointly committed to 

caring for them. Only a minority of children in other kinds of sexual unions 

do so. Marriage serves many individual needs, but this is its most unique 

and irreplaceable social function: encouraging men and women to procreate 

responsibly. 

Can marriage be redefined to include same-sex couples, without 

threatening these compelling interests? Because no complex human society 

has had same-sex marriage for more than a few years, the answer cannot be 

known definitively for many years, using the tools of social science.  

What we do know is this: Same-sex marriage would strip from the 

law of California the one feature of marriage that has been virtually 

universal throughout human history. It puts law and government in the 

position of educating the next generation that (1) Any two committed adults 

are just as good as a mother and father when it comes to raising kids ; and/or 

(2) Marriage has little or nothing to do wi th children but is primarily about 

adult needs for intimacy. Such a dramatic shift in the legal meaning of 

marriage is likely to have real social consequences. Even mild interference 

with the ability of marriage to perform this critical public function will 

result in real harm to many children. And in fact, the interference is likely 
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to be widespread, resulting in serious risk to the future of American society 

itself.  

The classification used by the state of California (sexual union of 

male and female) is clearly rationally related to a legitimate state purpose 

(procreation and paternity). That of course is all that is required to sustain 

the constitutionality of Proposition 22. See, e.g, Newland v. Board of 

Governors, 19 Cal. 3d 705, 711 (1977).  But in fact the state interests at 

stake are compelling, not just rational. And the classification is more than 

just rationally related to those interests; it is highly important to their 

vindication.  

Given the compelling nature of what is at risk, and the enormous  

costs to children and society of being wrong, the decision to assume the 

grave risks of remaking marriage properly belongs with the people of 

California and their elected representatives in the legislature, not the courts.  

// 

// 

// 

// 

// 

// 

// 

// 
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ARGUMENT 

I. MARRIAGE HAS A UNIQUE AND INDISPENSABLE 
SOCIAL PURPOSE: CREATING FAMILY UNIONS WHERE 
CHILDREN CAN BE KNOWN AND LOVED BY THEIR 
OWN MOTHER AND FATHER. 

A. The State of California has long acknowledged that one 
core purpose of marriage is regulating procreation. 

Plaintiffs in the Proposition 22 and Thomasson cases offered 

substantial authority to the trial court that procreation is a key purpose of 

marriage in California.  In Baker v. Baker, for example, Justice Field, 

writing for the California Supreme Court, held that “the first purpose of 

matrimony, by the laws of nature and society, is procreation.” Baker v. 

Baker, 13 Cal. 87, 103 (1859).  In Sharon v. Sharon, the Court cited a 

treatise stating that “the procreation of children under the shield and 

sanction of the law” is one of the “two principal ends of marriage.” Sharon 

v. Sharon, 75 Cal. 1 (1888) (quoting Stewart on Marriage and Divorce, sec. 

103).  

The Second Appellate District held, in Vileta v. Vileta, that the 

“concealment of . . . sterility is a fraud that vitiates the marriage contract.” 

Vileta v. Vileta, 53 Cal. App. 2d 794, 796 (1942). Three years later, the 

court quoted Baker, holding that the “first purpose of matrimony, by the 

laws of nature and society, is procreation.” Schaub v. Schaub, 71 Cal. App. 

2d 467, 478 (Cal. App. 1945).   
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Under the rational basis test, courts must ascertain whether there is 

any legitimate governmental purpose that is rationally furthered by the 

statutory classification being challenged.  In the challenge presented here, 

the courts are required to determine: 1) the state’s purpose in establishing 

marriage; 2) whether that (or any other conceivable) purpose is legitimate; 

and 3) whether the classification used by the state is rationally related to a 

legitimate purpose. 

The trial court concluded, correctly, that procreation and marriage 

are distinct. That is, one can procreate without being married and be 

married without procreating. Marriage is not procreation. Marriage in law 

and society is an exclusive, permanent sexual union of husband and wife.  

But by collapsing the three distinct parts of the rational basis test 

into one inquiry, the judge overlooked the question that these cases help us 

answer: What is the purpose of marriage law? Why does the state classify 

these kinds of sexual unions differently from other sexual unions, or other 

interpersonal unions generally? 

These cases clearly establish that for decades in the state of 

California, courts have understood procreation to be one of the key 

purposes of marriage. Other cases could be added to this list. In Aufort v. 

Aufort, this Court, quoting Baker, declared: “Again, the first purpose of 

matrimony, by the laws of nature and society, is procreation.” Aufort v. 

Aufort, 9 Cal. App. 2d 310, 311 (1935). In Maslow v. Maslow, the Second 
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Appellate District flatly called procreation “[o]ne of the prime purposes of 

matrimony.” Maslow v. Maslow, 117 Cal. App.2d 237, 241 (1953). The 

court continued, “Ordinary marriage relations between husband and wife 

are the foundation on which the perpetuation of society and civilization 

rests.” Id.  

The trial court opinion simply misses the significance of these cases, 

most likely because the judge confused the standard for annulling a private 

contract (material fraud) with the quite different standard governing 

annulments of marriage contracts.  

Marital annulments are profoundly discouraged at law. Material 

fraud is not enough. Courts will not annul a marriage on the basis of 

fraudulent representations regarding love, money, or character.1 Courts 

have even found that, although sexually transmitted diseases are grounds 

                                                 
1 See, e.g., Gerardi v. Gerardi, 69 F. Supp. 296, 296-97 (D.D.C. 1946) 
(denying annulment when defendant husband wrote, “To tell the truth I was 
never in love with you, but it was good while it lasted”); Williams v. 
Williams, 118 A. 638, 639 (Del. Super. Ct. 1922) (denying annulment when 
husband had falsely represented himself to be “a man of large independent 
means [who] controlled certain patents which, of themselves, would make 
him wealthy”); Heath v. Heath, 159 A. 418, 425 (N.H. 1932) (denying 
annulment when “the charges of falsehood are of sober and industrious 
habits and sexual virtue in respect to character, of savings in respect to 
material worth, and of law-abiding conduct when there had been a 
conviction for the crime of adultery”). Courts appear to have made an 
exception to this general rule, however, when one party has concealed a 
prior felony conviction. Douglass v. Douglass, 148 Cal. App. 2d 867 
(1957). 
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for annulment, concealment of diseases that do not affect the sexual relation 

are not.2  

As Ira Ellman, Paul Kurtz, and Elizabeth Scott explain in their recent 

family law treatise: 

[C]ourts are very reluctant to grant fraud annulments. Rather 
than applying ordinary contracts doctrine, under which fraud 
exists if either party make a material misrepresentation 
causing the other’s consent, courts traditionally require a 
misrepresentation concerning the “essentials” of marriage. 
The essentials test traces to an old Massachusetts case, 
Reynolds v. Reynolds, 3 Allen 605 (1862). While the 
definition of “essentials” is not consistent among courts, 
misrepresentations concerning wealth, temper or character 
ordinarily are not grounds for annulment. By contrast, 
misrepresentation about a party’s fertility, or willingness or 
ability to engage in sexual relations, goes to the essentials. 

Ellman, et al., Family Law: Cases, Texts, Problems 118-19 (3d ed. 
1998). 

Only a material fraud which goes to the essence of the marriage 

contract is grounds for annulment. Thus, the fact that California courts have  

consistently found that misrepresentations about the capacity or willingness 

to procreate are grounds for annulment is unusually powerful evidence that 

procreation is a key purpose of marriage in the state of California. 

                                                 
2 See, e.g., Nerini v. Nerini, 11 Conn. Supp. 361, 367 (Super. Ct. 1943) 
(“misrepresentations concerning one’s health . . . are immaterial unless they 
involve the essentialia to the marriage relation such as a physical 
impediment making impossible the performance of the duties and 
obligations of the relation or rendering its assumption and continuance 
dangerous.”); see also Lyon v. Lyon, 82 N.E. 850 (Ill. 1907); Richardson v. 
Richardson, 140 N.E. 73 (Mass. 1923); Lapides v. Lapides, 171 N.E. 911 
(N.Y. 1930) (each denying an annulment where one party had concealed his 
or her epilepsy). 
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We agree with the trial court that none of these California cases 

dispositively settles the question before us today: whether the law’s 

requirement that marriage consist of one husband and one wife is rationally 

related to the state’s interest in procreation. But the Court’s current analysis 

must begin by recognizing that for many generations past, in cases far 

removed from any possible animus towards gays and lesbians, Californians 

in law and society have routinely asserted that one of the key purposes of 

marriage law is procreation.3 

                                                 
3 A sampling of letters to the editor at the time Proposition 22 was adopted 
suggests that many people continue to understand procreation and paternity 
as a central purpose of marriage. See, e.g., Bert J. Rapp, Letters: Support 
Marriage, Ventura County Star (California), Feb. 15, 2000, at B07: 

Why do we have the institution of marriage anyway?  

I believe that a society is only as strong as its permanent, 
heterosexual, monogamous marriages. Consider the changes in 
America in the last 40 years. We changed from having one of the 
lowest prison populations to having one of the highest incarceration 
rates in the world, and 80 percent of the inmates come from families 
with broken marriages or no marriages. 

The teen suicide rate has more than tripled from 1960 to today. 
During this same period, the divorce rate tripled and the number of 
children living in homes with broken marriages increased from 8 
percent to 24 percent. 

The academic achievement of American students falls way behind 
students from around the world. It is not all the schools’ fault. More 
than half of the students in our schools are living in broken homes. 
We can have the best schools in the world, but if a child is not loved, 
cared for and protected at home, he will almost never succeed in 
school. 

I am coming to believe that the most important factor in achieving a 
successful, safe and prosperous society is the strength of our 
marriages. Children are delicate and tender and need, most of all, to 
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B. Rulings in other states and the United States also clearly 
establish that procreation is one of the key state purposes in 
marriage  

Nor is California alone in this view. Other states and the United 

States Supreme Court have similarly declared that the state’s interest in 

marriage is procreation. 

In Skinner v. Oklahoma, 316 U.S. 535, 541 (1942), the Supreme 

Court noted a connection between marriage and procreation, observing, 

“Marriage and procreation are fundamental to the very existence and 

survival of the race.”  

A New Jersey court writes: “Procreation, if not the sole, is at least an 

important, reason for the existence of the marriage relation.” Davis v. 

Davis, 106 A. 644, 645 (N.J. Ch. Div. 1919). A New York court agreed, 

“The great end of matrimony is . . . the procreation of a progeny having a 

legal title to maintenance by the father.” Laudo v. Laudo, 197 N.Y.S. 396, 

397 (App. Div. 1919). 

Numerous other courts from across the country have articulated the 

same understanding of the purpose of the law of marriage.4 See, e.g., Poe v. 

                                                                                                                                     
have a father and a mother who love each other and are committed to 
providing them a safe, nurturing, permanent home to grow up in. 

4 Courts throughout the United States clearly and repeatedly asserted 
procreation as a key state interest in marriage, even though, throughout this 
period, sterility or age was never a bar to marriage (although impotence 
was). See Laurence Drew Borten, Sex, Procreation, and the State Interest 
in Marriage, 102 Colum. L. Rev. 1089, 1109 (2002). (“No state permits 
annulment or divorce on the basis of infertility per se. Courts have, not 
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Gerstein, 517 F.2d 787, 796 (5th Cir. 1975) (“[P]rocreation of offspring 

could be considered one of the major purposes of marriage. . . .”); Singer v. 

Hara, 522 P.2d 1187, 1195 (Wash. App. 1974) (“[M]arriage exists as a 

protected legal institution primarily because of societal values associated 

with the propagation of the human race.”); Baker v. Nelson, 191 N.W.2d 

185, 186 (Minn. 1971), appeal dismissed for want of a substantial federal 

question, 409 U.S. 810 (1972) (“The institution of marriage as a union of 

man and woman, uniquely involving the procreation and rearing of children 

within a family, is as old as the book of Genesis.”); Heup v. Heup, 172 

N.W.2d 334, 336 (Wis. 1969) (“Having children is a primary purpose of 

marriage.”); Zoglio v. Zoglio, 157 A.2d 627, 628 (D.C. App. 1960) (“One 

of the primary purposes of matrimony is procreation.”); Frost v. Frost, 181 

N.Y.S.2d 562, 563 (Supr. Ct. New York Co. 1958) (discussing “one of the 

primary purposes of marriage, to wit, the procreation of the human 

species.”); Ramon v. Ramon, 34 N.Y.S. 2d 100, 108 (Fam. Ct. Div. 

Richmond Co. 1942) (“The procreation of off-spring under the natural law 

being the object of marriage, its permanency is the foundation of the social 

order.”); Pretlow v. Pretlow, 14 S.E.2d 381, 385 (Va. 1941) (“The State is 

interested in maintaining the sanctity of marriage relations, and it is 

                                                                                                                                     
surprisingly, rejected claims that ‘impotence’ encompasses those who have 
the capacity to copulate but are infertile.”). As an 1898 New York court put 
it, “[I]t has never been suggested that a woman who has undergone 
[menopause] is incapable of entering the marriage state.” Wendel v. 
Wendel, 52 N.Y.S. 72, 73-74 (App. Div. 1898). 
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interested in the ordered preservation of the race. It has a double interest.”); 

Stegienko v. Stegienko, 295 N.W. 252, 254 (Mich. 1940) (stating that 

“procreation of children is one of the important ends of matrimony”); Gard 

v. Gard, 169 N.W. 908, 912 (Mich. 1918) (“It has been said in many of the 

cases cited that one of the great purposes of marriage is procreation.”); 

Lyon v. Barney, 132 Ill. App. 45, 50 (1907) (“[T]he procreating of the 

human species is regarded, at least theoretically, as the primary purpose of 

marriage . . .”); Grover v. Zook, 87 P.638, 639 (Wash. 1906) (“One of the 

most important functions of wedlock is the procreation of children.”); 

Adams v. Howerton, 486 F. Supp. 1119, 1124 (C.D. Cal. 1980), aff’d 673 

F.2d 1036 (9th Cir. 1982) (observing that a “state has a compelling interest 

in encouraging and fostering procreation of the race”); Dean v. District of 

Columbia, 653 A.2d 307, 337 (D.C. 1995) (Ferren, J., concurring and 

dissenting) (finding that this “central purpose . . . provides the kind of 

rational basis . . . permitting limitation of marriage to heterosexual 

couples”).  

A New Jersey court waxed lyrical on this point: “Lord Penzance has 

observed that the procreation of children is one of the ends of marriage. I do 

not hesitate to say that it is the most important object of matrimony, for 

without it the human race itself would perish from the earth.” Turney v. 

Avery, 113 A. 710, 710 (N.J. Ch. 1921) (citations omitted).  
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C. The state interest in marriage known as “procreation” does 
not consist of encouraging reproduction in any and all 
circumstances, but rather encouraging reproduction in 
family unions where children will be raised and loved by 
their own mothers and fathers. 

What do these various courts mean by asserting that one key purpose 

of marriage is procreation? Surely not that, in any literal sense, only a 

husband and wife can make a baby. Human beings (and American courts) 

have long known that marriage is not technically required for procreation, 

that sexual acts outside of marriage can and frequently do produce children.  

Instead, the relationship between marriage and procreation has long 

been understood by courts and society to be about two related things: 

procreation and paternity, or creating children who are raised by their own 

mothers and fathers in the same family union. As one commentator notes, 

“This concern with illegitimacy was rarely spelled out, but discerning it 

clarifies why courts were so concerned with sex within marriage and 

renders logical the traditional belief that marriage is intimately connected 

with procreation even as it does not always result in procreation.” Laurence 

Drew Borten, Sex, Procreation, and the State Interest in Marriage, 102 

Colum. L. Rev. 1089, 1114-15 (2002). 

Marriage simultaneously encourages procreation in the ideal context  

and reduces the number of men and women at risk of producing children 

outside of wedlock, where children in fatherless households would suffer 

disadvantages and hardships themselves, and at the same time impose 
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financial hardships and social costs on third parties and society.5 The fact 

that men and women can and do procreate outside of marriage is not 

evidence that marriage is not really about procreation. To the contrary, this 

is the very problem that, in this and every known human society, marriage 

as a social institution, and a special legal status, attempts to ameliorate. 

We are not arguing that procreation is the only justification for 

marriage. For all its long history, marriage in the Western tradition has been 

understood to integrate several important and related purposes. The 

essentials of this Western synthesis appear as far back as 30 A.D. in the 

writing of Musonius Rufus, a Roman Stoic:  

The husband and wife . . . should come together for the 
purpose of making a life in common and of procreating 
children, and furthermore of regarding all things in common 
between them, and nothing peculiar or private to one or the 
other, not even their own bodies. The birth of a human being 
which results from such a union is to be sure something 

                                                 
5 “Divorce and unwed childbearing create substantial public costs paid by 
taxpayers. Higher rates of crime, drug abuse, education failure, chronic 
illness, child abuse, domestic violence, and poverty among both adults and 
children bring with them higher taxpayer costs in diverse forms: more 
welfare expenditure; increased remedial and special education expenses; 
higher day-care subsidies; additional child-support collection costs; a range 
of increased direct court administration costs incurred in regulating post-
divorce or unwed families; higher foster care and child protection services; 
increased Medicaid and Medicare costs; increasingly expensive and harsh 
crime-control measures to compensate for formerly private regulation of 
adolescent and young-adult behaviors; and many other similar costs. While 
no study has yet attempted precisely to measure these sweeping and diverse 
taxpayer costs stemming from the decline of marriage, current research 
suggests that these costs are likely to be quite extensive.” The Marriage 
Movement: A Statement of Principles (New York: Institute for American 
Values) (2000). 
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marvelous, but it is not yet enough for the relation of husband 
and wife, inasmuch as quite apart from marriage it could 
result from any other sexual union, just as in the case of 
animals. 

Musonius Rufus, Fragment 13A, What Is the Chief End of Marriage?, 

translated in Musonius Rufus: The Roman Socrates 89 (Cora E. Lutz ed. & 

trans., 1947). 

In the 4th century St. Augustine already had noted: “[Marriage] does 

not seem to me to be a good solely because of the procreation of children, 

but also because of the natural companionship (societas) between the two 

sexes. Otherwise, we could not speak of marriage in the case of old people, 

especially if they had either lost their children or had begotten none at all.” 

Augustine, The Good of Marriage, translated in St. Augustine: Treatises on 

Marriage and Other Subjects 12-13 (Roy J. Deferrari ed., 1955). 

American jurists were drawing on an older common law tradition 

that had roots in long-standing philosophical discourse that understood the 

word “procreation” to refer to more than the mere physical generation of 

children’s bodies. 

Procreation, however, means more than just conceiving 
children. It also means rearing and educating the m for 
spiritual and temporal living—a common Stoic sentiment. 
The good of procreation cannot be achieved in this fuller 
sense simply through the licit union of husband and wife in 
sexual intercourse. It also requires maintenance of a faithful, 
stable, and permanent union of husband and wife for the sake 
of their children.  
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John Witte, Jr., Propter Honoris Respectum: The Goods and Goals of 

Marriage, 76 Notre Dame L. Rev. 1019, 1035 (2001). 

In Baker v. Baker, the California Supreme Court was thus following 

this long legal and intellectual tradition in stating, “[T]he first purpose of 

marriage, by the laws of nature and society, is procreation. . . . The second 

purpose of matrimony is the promotion of the happiness of the parties by 

the society of each other . . . .” Baker v. Baker, 13 Cal. 87, 103 (1859). 

Despite the weakening of our marriage culture, this historic cultural 

synthesis, which views marriage as a loving sexual union that has as a core 

purpose encouraging men and women to make and rear the next generation 

together, continues to hold. A 2005 nationally representative poll of 

American marriage attitudes (supervised by University of Texas sociologist 

Norval T. Glenn) asked Americans whether the most important good of 

marriage was “the happiness and well-being of the married individuals” or 

“children who are well-adjusted and who will become good citizens.” Only 

13 percent of Americans said the happiness of adults was the most 

important purpose of marriage; 74 percent insisted that both are equally 

important. Norval T. Glenn, With this Ring: A National Survey on Marriage 

in America 30 (National Fatherhood Initiative: Gaithersburg, MD) (2005).  

The highly visible, widely publicized presence of same-sex couples 

affirmed by law as married is bound to make sustaining this double vision 

of marital purposes more difficult, if not impossible. Older married couples, 
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and married couples without children are all part of the natural life-cycle of 

marriage. We have several thousand years of history to reassure us that 

their presence in the mix of married couples does not fundamentally change 

the public perception of marriage as integrally orientated towards the good 

of procreation (including mutual parenting by mothers and fathers). But 

when the union of two men or two women is affirmed as a marriage, when 

the historic view of marriage is stigmatized by the court as discriminatory 

and bigoted, something visibly significant will have changed in our legal 

and public vision of what marriage is for. 

D. Virtually every known human society also links marriage 
with procreation and paternity.  

Marriage is a virtually universal human institution. Although 

marriage traditions vary greatly, marriage is everywhere recognizably 

related to furthering the goals of procreation and paternity. “Although the 

details of getting married – who chooses the mates, what are the 

ceremonies and exchanges, how old are the parties – vary from group to 

group, the principle of marriage is everywhere embodied in practice. . . . 

The unique trait of what is commonly called marriage is social recognition 

and approval . . . of a couple’s engaging in sexual intercourse and bearing 

and rearing offspring.” Kingsley Davis (ed.), Contemporary Marriage: 

Comparative Perspectives on a Changing Institution (New York: Russell 

Sage Foundation) (1985). 
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Professors Margo Wilson and Martin Daly write:  

Marriage is a universal social institution, albeit with myriad 
variations in social and cultural details. A review of the cross-
cultural diversity in marital arrangements reveals certain 
common themes: some degree of mutual obligation between 
husband and wife, a right of sexual access (often but not 
necessarily exclusive), an expectation that the relationships 
will persist (although not necessarily for a lifetime), some 
cooperative investment in offspring, and some sort of 
recognition of the status of the couple’s children. The marital 
alliance is fundamentally a reproductive alliance.  

Margo Wilson & Martin Daly, Marital Cooperation and Conflict, in 

Evolutionary Psychology, Public Policy and Personal Decisions 197, 203 

(Charles Crawford & Catherine Salmon eds., Lawrence Erlbaum Assoc. 

2004) (cited in Daniel Cere, War of the Ring, in Daniel Cere & Douglas 

Farrow (eds.), Divorcing Marriage: Unveiling the Dangers in Canada’s 

New Social Experiment 9, 24 (McGill-Queen’s U. Press) (2004).6 

Even societies that have encouraged sexual relations between men in 

some contexts did not typically define these relations as marriages.7 Even 

                                                 
6 See also, Helen Fisher, Anatomy of Love: A Natural History of Mating, 
Marriage and Why We Stray 65-66 (1992); George P. Murdock, Social 
Structure (1949). 
7 For example, “Transgenerational homosexual relations have been studied 
most thoroughly in New Guinea and parts of island Melanesia, where, in a 
number of cultures, they are a part of boys’ initiation rites, and are thus 
fully institutionalized. . . . After leaving his mother’s hut at age twelve to 
thirteen to take up residence in the men’s house, Marind-Anim boy enters 
into a homosexual relationship with his mother’s brother, who belongs to a 
different lineage from his own.  The relationship endures for roughly seven 
years, until the boy marries.” David F. Greenberg, The Construction of 
Homosexuality 27-28 (University of Chicago Press) (1988). 
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these societies recognized the need for a distinctive social institution 

dedicated to managing sexual relationships between men and women in the 

interests of securing procreation and paternity.  

In this sense, and as a matter of historical record, marriage is clearly 

not rooted in animus towards gay and lesbian people or their relationships. 

It has its own historic dignity and purpose, rooted in real and significant 

human realities. 

We do not raise the cross-cultural norm of male-female marriage to 

argue that “tradition” requires the current definition of marriage, but for a 

different reason: to point out that not only the State of California, and not 

only other states, and not only the United States have expressly connected 

marriage with “procreation and paternity,” but that the vast bulk of 

humanity has made the same connection, over and over again, in widely 

different cultural, religious, economic and geographic contexts. The claim 

that this link between marriage as a male-female sexual bond and 

procreation is today so irrational that no sane or well-intentioned legislator 

could ever entertain it and that therefore the state’s declared interest in 

procreation is merely a pretext for other, more insidious and undeclared 

motives is difficult to credit.  

The Goodridge decision finding no rational relation between 

marriage and procreation is a notable exception in American law. 

Goodridge v. Dept. of Publ. Health, 798 N.E.2d 941 (Mass. 2003). At least 
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six other state and federal courts within the last ten years have ruled there is 

a rational relation between the states’ definition of marriage and 

procreation, most recently in New Jersey in Lewis v. Harris, 875 A.2d 259, 

269 at n.2 (N.J. App. 2005) (“We . . . note that the historical and prevailing 

contemporary conception of marriage as solely a union between a single 

man and a single woman is based partly on society’s view that this 

institution plays an essential role in propagating the species and child 

rearing.”), and in Indiana in Morrison v. Sadler, 821 N.E.2d 15, 24 (Ind. 

App. 2005) (“The State, first of all, may legitimately create the institution 

of opposite-sex marriage, and all the benefits accruing to it, in order to 

encourage male-female couples to procreate within the legitimacy and 

stability of a state-sanctioned relationship and to discourage unplanned, 

out-of-wedlock births resulting from ‘casual ’ intercourse.”).8  

                                                 
8 See also, Wilson v. Ake, 354 F. Supp. 2d 1298, 1309 (M.D. Fla. 2005) 
([T]his court . . . is bound by the Eleventh Circuit’s holding that 
encouraging the raising of children in homes consisting of a married mother 
and father is a legitimate state interest. . . . DOMA is rationally related to 
this interest.”)(internal citations omitted); In re Kandu, 315 B.R. 123, 146 
(Bankr. W.D. Wash. 2004) (“Authority exits [sic] that the promotion of 
marriage to encourage the maintenance of stable relationships that facilitate 
to the maximum extent possible the rearing of children by both of their 
biological parents is a legitimate congressional concern.”); Standhardt v. 
Superior Court, 206 Ariz. 276, 288-89, 77 P.3d 451, 463-64 (Ariz. App. 
Div. 1, 2003) (review denied 2004 Ariz. LEXIS 62, May 25, 2004) (“We 
hold that the State has a legitimate interest in encouraging procreation and 
child-rearing within the marital relationship, and that limiting marriage to 
opposite-sex couples is rationally related to that interest.”); Dean v. District 
of Columbia, 653 A.2d 307 (D.C. 1995) (“[I]t appears that the Supreme 
Court has seen marriage as having a traditional principal purpose: to 
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If these diverse, disinterested judges in many other states can still 

see a potentially rational relation between procreation and the state’s 

definition of marriage as the union of husband and wife, then so too could 

the people of California. The spirit if not the letter of comity forbids 

attributing irrationality or malice to so many sister jurisdictions. 

II. THE STATE’S DECLARED INTEREST IN MARRIAGE IS 
NOT ONLY LEGITIMATE, IT IS COMPELLING. 

The second part of a rational basis test is to determine whether or not 

a state’s interest is “legitimate.” Some have argued that the conditions of 

modern life, from reproductive technologies to contraceptive rights, to 

greater numbers of single-parent families, have rendered this state interest 

in marriage (procreation and paternity) obsolete. But social science 

evidence supports the conclusion that the state’s ongoing interest in 

marriage is not only legitimate, it is compelling.  

A. Society needs babies 

First and foremost, any civilization needs significant numbers of 

new members (i.e., babies) simply to survive. Yet a large majority of 

modern democracies are now experiencing very low birthrates, causing 

increasingly urgent concern among scientific experts about the social, 

                                                                                                                                     
regulate and legitimize the procreation of children. . . . I believe that this 
central purpose of the marriage statute – this emphasis on child-bearing – 
provides the kind of rational basis defined in Heller, 113 S. Ct. at 2642-43, 
permitting limitation of marriage to heterosexual couples.”). 
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economic, and political consequences. The European Union’s total fertility 

rate from 1995 to 2000, for example, was only 1.42 children per woman, 

sufficiently below the 2.1 replacement level that demographers label this 

“very low fertility.”9 In 2004, a U.N. demographer warned: 

A growing number of countries view their low birth rates 
with the resulting population decline and ageing to be a 
serious crisis, jeopardizing the basic foundations of the nation 
and threatening its survival. Economic growth and vitality, 
defense, and pensions and health care for the elderly, for 
example, are all areas of major concern.  

Joseph Chamie, “Low Fertility: Can Governments Make a Difference?”, 

paper presented at the Annual Meeting of the Population Association of 

America, Boston Massachusetts, April 2, 2004. 

There is no agreement on the causes of low fertility, which are likely 

to be complex.10 But the move away from preferences for marriage, as well 

                                                 
9 John C. Caldwell and Thomas Schindlmayr, Explanation of the Fertility 
Crisis in Modern Societies: A Search for Commonalities, 57(3) 
POPULATION STUDIES 241, 241 (2003). “Lowest low fertility” is often 
defined as a total fertility rate of 1.3 or less. Hans-Peter Kohler, et al., The 
Emergence of Lowest-Low Fertility in Europe During the 1990’s, 28(4) 
POPULATION AND DEVELOPMENT REV. 641, 641 (2002); Population 
Division of the Department of Economic and Social Affairs of the United 
Nations Secretariat, World Population Prospects: The 2002 Revision. 
Highlights 4 (Table 2) (New York: United Nations) (February 26, 2003). 
North America, by contrast has near-replacement level fertility at 2.01 
children per woman. Id. 
10 For a discussion of theories (and an introduction to the literature on 
causes of low-fertility), see John C. Caldwell and Thomas Schindlmayr, 
Explanation of the Fertility Crisis in Modern Societies: A Search for 
Commonalities, 57(3) POPULATION STUDIES 241 (2003).  
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as a decline in the extent to which marriage is seen as a childbearing 

institution, play a clear role: 

Low fertility can also be linked to the movement away from 
marriage, which many western European countries have 
experienced for the recent decades. Of course, marriage is no 
longer a pre-condition for childbearing in most of these 
populations, but it remains true that married couples have a 
higher fertility than non-married people, even those who live 
in a “marriage-like” cohabitation.11. 

A state interest that if not met jeopardizes “the basic foundation of 

the nation” and “threatens its survival” certainly must be deemed not only 

legitimate, but compelling.12  

B. Sex between men and women still makes babies. 

Second, despite legal contraception, numerous studies have shown 

that unintended pregnancy remains a common, not rare, consequence of 

male-female sexual relationships. Nationally, three-fourths of births to 

                                                 
11 Patrick Festy, “Looking for European Demography, Desperately?” Paper 
presented at the Expert Group Meeting on Policy Responses to Population 
Ageing and Population Decline in New York October 16-18, 2000, 
Population Division, Department of Economic and Social Affairs, United 
Nations at 3 (2000). See also Population Division, Department of Economic 
and Social Affairs, United Nations Secretariat, “Partnership and 
Reproductive Behavior in Low-Fertility Countries,” Population Newsletter 
74 (December 2002). 
12 See Adams v. Howerton, 486 F. Supp. 1119, 1124 (C.D. Cal. 1980), aff’d 
673 F.2d 1036 (9th Cir. 1982) (observing that a “state has a compelling 
interest in encouraging and fostering procreation of the race.”). 
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unmarried couples were unintended by at least one of the parents.13 By their 

late thirties, 60 percent of American women have had at least one 

unintended pregnancy.14 Almost 4 in 10 women aged 40-44 have had at 

least one unplanned birth.15  

The existence of contraceptives thus does not eliminate the state’s 

interest in preferring voluntary marital sexual unions between men and 

women to other kinds of sexual unions. The vast majority of children born 

to a married couple will have a mother and a father already committed to 

caring for them. Most children conceived in sexual unions outside of 

marriage (and all children of same-sex unions) will not.16 National survey 

                                                 
13 J. Abma, et al., Fertility, Family Planning, and Women’s Health: New 
Data from the 1995 National Survey of Family Growth, 23(19) Vital Health 
Stat. 28 (Table 17) (National Center for Health Statistics) (1997) (70.4 
percent of births to married women were intended by both parents, 
compared to just 28 percent of births to unmarried mothers.). 
14 Id. at 28 (Table 3) (finding 60.0% of women aged 35-39 had had at least 
one unintended pregnancy). 
15 Id. at 28 (Table 3) (finding 38.1% of women aged 40-44 had had at least 
one unplanned birth). 
16 Studies show that 2 out of 3 children born out of wedlock have 
nonresident fathers at birth. This percentage climbs as children grow older 
(though some couples eventually marry). See, e.g., McLanahan, et al., 
Unwed Fathers and Fragile Families, Center for Research on Child 
Wellbeing, Working Paper #98-12 (March 1998) at 7. An Urban Institute 
policy brief explains the impact: “Parents who do not live with their 
children are unlikely to be highly involved in their children’s lives.” Elaine 
Sorensen & Chava Zibman, To What Extent Do Children Benefit from 
Child Support? The Urban Institute, January 2000, at 8. According to the 
National Survey of America’s Families, one in three (34%) children with a 
nonresident parent saw that parent on a weekly basis in 1997. Another 38 
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data show that children born outside of marriage have relatively little 

contact with their fathers and that, moreover, greater contact with 

nonresidential fathers does not signficantly improve child well-being 

outcomes.17  

C. Children need mothers and fathers. 

The State also has a compelling interest in maximizing the 

likelihood that children are raised by both their mothers and their fathers in 

a low-conflict marriage. Child Trends (a leading and respected child 

research organization) sums up the current social science consensus on 

common family structures:  

Research clearly demonstrates that family structure matters 
for children, and the family structure that helps the most is a 
family headed by two biological parents in a low-conflict 
marriage. Children in single-parent families, children born to 
unmarried mothers, and children in stepfamilies or cohabiting 
relationships face higher risks of poor outcomes. . . . There is 

                                                                                                                                     
percent saw their nonresident parent at least once during the year, though 
not on a weekly basis. Fully 28 percent of children with a nonresident 
parent had no contact with that parent during the course of the year. Id. 
Another review of several national surveys found that, by their mothers’ 
estimates, roughly 40% of children with nonresident fathers saw their father 
once a month, while nearly the same number did not see their father at all in 
a given year. Wendy D. Manning & Pamela J. Smock, New Families and 
Non-Resident Father-Child Visitation, 78(1) SOCIAL FORCES, 87, 89 (Sept. 
1999). See also Valerie King, Variations in the Consequences of 
Nonresident Father Involvement for Children’s Well-Being, 56 J. Marriage 
& Fam. 963 (1994) (finding half of children with nonresident fathers see 
their fathers only once a year, if at all, while just 21 percent see their fathers 
on a weekly basis). 
17 Cynthia C. Harper and Sara S McLanahan, Father Absence and Youth 
Incarceration, 14(3) J. Res. On Adolescence 369, 390 (2004). 
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thus value for children in promoting strong, stable marriages 
between biological parents.18  

The risks to children when mothers and fathers do not get and stay 

married include: poverty,19 suicide,20 mental illness,21 physical illness,22 

                                                 
18 Kristin Anderson Moore, et al., “Marriage from a Child’s Perspective: 
How Does Family Structure Affect Children and What Can We Do About 
It?” Child Trends Research Brief, June 2002, at 1. This research brief on 
family structure does not compare outcomes for children raised by same-
sex couples to children in other types of families.  
19 Sara McLanahan, Family, State, and Child Well-Being, 26 Annual Rev. 
of Sociology 703 (2000); I. Sawhill, “Families at Risk,” in Setting National 
Priorities (H.H. Aaron and R.D. Reischauer, eds.) 97-135 (1999); Mark R. 
Rank and Thomas A. Hirschl, The Economic Risk of Childhood in America: 
Estimating the Probability of Poverty Across the Formative Years, 61 J. 
Marriage and the Family 1058 (1999). 
20 Gregory R. Johnson, et al., Suicide Among Adolescents and Young 
Adults: A Cross-National Comparison of 34 Countries, 30 Suicide and 
Life-Threatening Behavior 74 (2000); David Lester, Domestic Integration 
and Suicide in 21 Nations, 1950-1985, XXXV Int’l J. of Comparative 
Sociology 131 (1994); David M. Cutler, et al., Explaining the Rise in Youth 
Suicide, National Bureau of Economic Research Working Paper 7713 
(2000).  
21 E. Mavis Hetherington and John Kelly, For Better or For Worse: 
Divorce Reconsidered (2002); Paul R. Amato, Children of Divorce in the 
1990s: An Update of the Amato and Keith (1991) Meta-Analysis, 15 J. of 
Fam. Psychol. 355 (2001); Ronald L. Simons, et al., Explaining the Higher 
Incidence of Adjustment Problems Among Children of Divorce Compared 
with Those in Two-Parent Families, 61 J. Marriage & Fam. 1020 (1999); 
Andrew J. Cherlin, et al., Effects of Parental Divorce on Mental Health 
Throughout the Life Course, 63 Am. Soc. Rev. 239 (1998). 
22 Ronald Angel and Jacqueline Worobey, Single Motherhood and 
Children’s Health, 29 J. Health & Soc. Behav. 38 (1988); Olle Lundberg, 
The Impact of Childhood Living Conditions on Illness and Mortality in 
Adulthood, 36 Soc. Sci. & Med. 1047 (1993). 
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infant mortality,23 lower educational attainment,24 juvenile delinquency and 

conduct disorder,25 adult criminality,26 early unwed parenthood,27 lower life 

                                                 
23 J.A. Gaudino, Jr., et al., No Fathers’ Names: A Risk Factor for Infant 
Mortality in the State of Georgia, 48 Soc. Sci. & Med. 253 (1999); C.D. 
Siegel, et al., Mortality from Intentional and Unintentional Injury Among 
Infants of Young Mothers in Colorado, 1982 to 1992, 150(10) Archives of 
Pediatric & Adolescent Med. 1077 (1996); Trude Bennett and Paula 
Braveman, Maternal Marital Status as a Risk Factor for Infant Mortality, 
26(6) Fam. Planning Perspectives 252 (1994); Trude Bennett, Marital 
Status and Infant Health Outcomes, 35(9) Soc. Sci. & Med. 1179 (1992). 
24 See, e.g., Paul R. Amato, Children of Divorce in the 1990s: An Update of 
the Amato and Keith (1991) Meta-Analysis, 15(3) J. Fam. Psychol. 355 
(2001); William H. Jeynes, The Effects of Several of the Most Common 
Family Structures on the Academic Achievement of Eighth Graders, 30(1/2) 
Marriage & Fam. Rev. 73 (2000); Sara McLanahan and Gary Sandefur, 
Growing Up with a Single Parent: What Helps, What Hurts (Cambridge, 
MA: Harvard University Press) (1994); Timothy J. Biblarz and Gregg 
Gottainer, Family Structure and Children’s Success: A Comparison of 
Widowed and Divorced Single-Mother Families, 62(2) J. Marriage & Fam. 
533 (2000); Zeng-Yin Cheng and Howard B. Kaplan, Explaining the 
Impact of Family Structure During Adolescence on Adult Educational 
Attainment, 7(2) Applied Behav. & Sci. Rev. 23 (1999); Dean Lillard and 
Jennifer Gerner, Getting to the Ivy League, 70(6) J. Higher Educ. 206 
(1996). 
25 Ross L. Matsueda and Karen Heimer, Race, Family Structure and 
Delinquency: A Test of Differential Association and Social Control 
Theories, 52 Am. Soc. Rev. 171 (1987); Chris Coughlin and Samuel 
Vuchinich, Family Experience in Preadolescence and the Development of 
Male Delinquency, 58(2) J. Marriage & Fam. 491 (1996); George Thomas 
and Michael P. Farrell, The Effects of Single-Mother Families and 
Nonresident Fathers on Delinquency and Substance Abuse, 58(4) J. 
Marriage & Fam. 884 (1996). 
26 Cynthia Harper and Sara McLanahan, Father Absence and Youth 
Incarceration, paper presented at the annual meeting of the American 
Sociological Association (August 1998). 
27 E. Mavis Hetherington and John Kelly, For Better or For Worse: 
Divorce Reconsidered (2002); Catherine E. Ross and John Mirowsky, 
Parental Divorce, Life-Course Disruption, and Adult Depression, 61(4) J. 
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expectancy,28 and less warm and close relations with both mothers and 

fathers.29 Thus, any development that weakens the traditional man/woman 

family is likely to increase all of these risks to children, and also to the 

communities in which these children live. 

Consider, for example, just one of the increased risks children face 

when mothers and fathers do not get and stay married: criminal and 

delinquent behavior. An impressive number of social science studies 

confirm that individual children are more likely to engage in criminal 

conduct when raised in fatherless households. For example, a 2000 study 

that looked at crime in rural counties in four states concluded, “[A]n 

increase of 13% in female-headed households would produce a doubling of 

the offense rate. . . .” D. Wayne Osgood and Jeff M. Chambers, Social 

                                                                                                                                     
Marriage & Fam. 1034 (1999); Andrew J. Cherlin et al., Parental Divorce 
in Childhood and Demographic Outcomes in Young Adulthood, 32 
Demography 299 (1995). 
28 J.E. Schwartz, et al., Childhood Sociodemographic and Psychosocial 
Factors as Predictors of Mortality Across the Life-Span, 85 Am. J. Pub. 
Health 1237 (1995); Joan S. Tucker. et al., Parental Divorce: Effects on 
Individual Behavior and Longevity, 73(2) J. Personality & Soc. Psychol. 
381 (1997). 
29 Alan C. Acock and David H. Demo, Family Diversity and Well-Being 
(1994); Paul R. Amato and Alan Booth, A Generation at Risk (1997); 
Nicholas Zill, et al., Long-Term Effects of Parental Divorce on Parent-
Child Relationships, Adjustment, and Achievement in Young Adulthood, 
7(1) J. Fam. Psychol. 91 (1993); E. Mavis Hetherington and John Kelly, For 
Better or For Worse: Divorce Reconsidered (2002); William S. Aquilino, 
Impact of Childhood Family Disruption on Young Adults’ Relationships 
with Parents, 56 J. Marriage & Fam. 295 (1994). 
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disorganization outside the metropolis: an analysis of rural youth violence, 

38 Criminology 81, 103 (2000). 

A study that analyzed a database following 6403 males from their 

teens to their early thirties concluded that after controlling for race, income 

and family background, boys who were raised outside of intact marriages 

were 2 to 3 times more likely to commit a crime that leads to incarceration. 

The authors conclude: “The results . . . show that, controlling for income 

and all other factors, youths in father-absent families (mother only, mother-

stepfather, and relatives/other) still had significantly higher odds of 

incarceration than those from other-father families. . . . Youth who never 

had a father in the household had the highest incarceration odds.” Cynthia 

C. Harper and Sara S McLanahan, Father Absence and Youth 

Incarceration, 14(3) J. Res. On Adolescence 369, 385-86 (2004).  

In addition, there is increasing evidence of important indirect effects 

of increases in fatherless families on children in intact families as well. In a 

large (but non-probability) sample of 4,671 eighth graders drawn from 

students attending 35 schools in ten cities, researchers found that students 

attending schools with a higher proportion of teens from single-parent 

families committed more violent offenses, regardless of their own family 

structure. “An important thing to notice about the results is that it matters 

how many single-parent families a student is exposed to, regardless of 

whether the student has one or two parents in the home.” Amy L. 
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Anderson, Individual and Contextual Influences on Delinquency: The Role 

of the Single-Parent Family, 30 J. Criminal Justice 575, 585 (2002). 

The benefits of marriage for children described by this social science 

literature do not appear to be direct legal incidents of marriage, of the kind 

that the state can therefore transfer at will to other family forms. Children 

living with remarried parents for example, appear to do no better than 

children with single mothers, on average.30 A review of the last decade’s 

                                                 
30 See also, “Research does not generally support the idea that remarriage is 
better for children than living with a single mother.” William J. Doherty, et 
al., Why Marriage Matters: 21 Conclusions from the Social Sciences 5 
(New York City: Institute for American Values) (2002); Sara McLanahan 
and Gary Sandefur, Growing Up With a Single Parent: What Helps, What 
Hurts (Cambridge, MA: Harvard University Press) (1994) (“In general, 
compared with children living with both their parents, young people from 
disrupted families are more likely to drop out of high school, and young 
women from one-parent families are more likely to become teen mothers, 
irrespective of the conditions under which they began to live with single 
mothers and irrespective of whether their mothers remarry or experience 
subsequent disruptions.”); Nicholas Zill, et al., Long-term effects of 
parental divorce on parent-child relationships, adjustment, and 
achievement in young adulthood. 7 J. Fam. Psychol. 91 (1993) (“[T]here is 
no clear evidence that remarriage has a protective or ameliorative effect 
against the negative consequences of family discord and disruption”) (99); 
Valerie E. Lee, et al., Family structure and its effect on behavioral and 
emotional problems in young adolescents, 4 J. Res. on Adolescence 405, 
429 (1994) (“Another finding we wish to highlight is the fact that eighth 
graders are at least as likely to experience problems as a result of living in 
households occupied by stepfamilies as in single-parent households.”); 
Thomas L. Hanson, et al., Double jeopardy: parental conflict and 
stepfamily outcomes for children, 58 J. Marriage & Fam. 141, 146 (1996) 
(“[F]or the most part, children in stepfather households and children in 
single-mother households score similarly on the measures of academic 
performance and psychological adjustment.”); William H. Jeynes, Effects of 
remarriage following divorce on the academic achievement of children, 28 
J. Youth & Adolescence 385, 390 (1999) (“These findings do not support 
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research published in the Journal of Marriage and Family in 2000 

concluded: “[M]ost researchers reported that stepchildren were similar to 

children living with single mothers on the preponderance of outcome 

measures and that stepchildren generally were at greater risk for problems 

than were children living with both of their parents.” Marilyn Coleman, et 

al., Reinvestigating Remarriage: Another Decade of Progress, 62 J. 

Marriage & Fam. 1288, 1292 (2000).  

Existing scientific data thus suggests that the law of marriage 

protects children to the extent it increases the likelihood that children will 

be born to and raised by their own mother and father in a reasonably 

harmonious union. By the same token, the data suggest that anything that 

weakens the institution of man/woman marriage, or that even indirectly 

                                                                                                                                     
the assumption held by many educators that children of divorce from 
reconstituted homes are better off academically than children of divorce 
from single-parent homes. Remarriage following divorce does not 
positively affect academic achievement and may actually have a negative 
effect on academic achieve ment.”) (emphasis in original); Wendy D. 
Manning & Kathleen A. Lamb, Adolescent well-being in cohabiting, 
married, and single-parent families, 65 J. Marriage & Fam. 876, 890 
(2003) (“Adolescents in married, two-biological-parent families generally 
fare better than children in any of the family types examined here, including 
single-mother, cohabiting stepfather, and married stepfather families. The 
advantage of marriage appears to exist primarily when the child is the 
biological offspring of both parents”); Stephen Demuth & Susan L. Brown, 
Family structure, family processes, and adolescent delinquency: the 
significance of parental absence versus parental gender, 41 J. Res. Crime 
& Delinquency 58, 71 (2004) (“[A]dolescents living in single-mother, 
single-father, and stepfamilies report significantly higher delinquency than 
those in two-biological-parent married families. These differences remain 
significant even after controlling for child and parent characteristics.”). 
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encourages people to have children outside of such unions (e.g. by 

suggesting that mothers/father homes have no special importance for 

children because what counts is only love and not family structure), will 

place many children at risk.  

Meanwhile, relatively little is known from a scientific standpoint 

about how children fare raised by same-sex couples from birth, compared 

to other family structures. For example, after reviewing several hundred 

studies for the Attorney General of Canada, University of Virginia 

sociologist Steve Nock concluded:  

Through this analysis I draw my conclusions that 1) all of the 
articles I reviewed contained at least one fatal flaw of design 
or execution; and 2) not a single one of those studies was 
conducted according to generally accepted standards of 
scientific research.  

Nock Aff. ¶ 3, Halpern v. Attorney General of Canada, Case No. 684/00 

(Ont. Sup. Ct. of Justice), available at http://marriagelaw.cua.edu/Law/  

cases/Canada/ontario/halpern/aff_nock.pdf (last visited December 6, 2005).   

Other scholars have noted similar concerns.31 Perhaps the most 

recent review of social science evidence on same-sex parenting appeared in 

the Fall 2005 issue of The Future of Children, a peer-reviewed journal 
                                                 
31 See, e.g., Diana Baumrind, Commentary on Sexual Orientation: Research 
and Social Policy Implications, 31(1) Developmental Psychol. 130 (1995). 
Another review, prepared by Robert Lerner and Althea Nagai in 2001, 
looked at forty-nine separate parenting studies before concluding that “the 
methods used in these studies are so flawed that the studies prove nothing.” 
Robert Lerner & Althea K. Nagai, No Basis: What the Studies Don’t Tell 
Us About Same-Sex Parenting 6 (2001).  
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published jointly by Princeton University and the Brookings Institution. 

The two gay scholars (both of whom favor same-sex marriage) note that 

because of limitations in this body of research, “What the evidence does not 

provide, because of the methodological difficulties we outlined, is much 

knowledge about whether those studied are typical or atypical of the 

general population of children raised by gay and lesbian couples. We do not 

know how the normative child in a same-sex family compares with other 

children.” William Meezan and Jonathan Rauch, Gay Marriage, Same-Sex 

Parenting and America’s Children, 15(2) Future of Children 97, 104 (Fall 

2005).  

As the Goodridge dissent points out: 

[A]ttempts at scientific study of the ramifications of raising 
children in same-sex couple households are themselves in their 
infancy and have so far produced inconclusive and conflicting 
results. . . . Our belief that children raised by same-sex couples 
should fare the same as children raised in traditional families is 
just that: a passionately held but utterly untested belief. The 
Legislature is not required to share that belief but may . . . wish 
to see the proof before making a fundamental alteration to that 
institution. 

Goodridge v. Dept. of Publ. Health, 798 N.E.2d 941, 979-80 (Mass. 2003)  

(Sosman, J., dissenting). 

As the City of San Francisco noted in the Proposition 22 and 

Thomasson cases in the trial court, same-sex couples do adopt and raise 

children in California. City and County of San Francisco’s Opp. To 

Motions for Summary Judgment, Dec. 3, 2004, at 36. Adoption and foster 
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care, however, are legal institutions that arise to cope with the 

consequences of family fragmentation: They exist to protect children, not to 

further adult interests in creating family forms of choice.32  

Children available for adoption or foster care typically do not have 

even one parent able and willing to care for them. The State could 

reasonably decide that a single adoptive parent (straight or gay) is better 

than no parent, without necessarily affirming or even implying that the 

State no longer cares whether children are raised by their own mother and 

father.  

Similarly, the State could also reasonably decide that for a given 

child with a single parent who is not married and not likely to marry the 

father of the child (such as a gay parent), second-parent adoption may 

promote the child’s best interests better than the alternatives, without 

surrendering its interest in uniting children to both natural parents. Indeed, 

in Sharon S. v. Superior Court, the Court noted this child-centered focus, 

observing: “The basic purpose of an adoption is the ‘welfare, protection and 

betterment of the child,’ and adoption courts ultimately must rule on that 

basis. . . . Second parent adoption can secure the salutary incidents of 

legally recognized parentage for a child of a nonbiological parent who 

                                                 
32 This child-centered focus of adoption law is well-established in 

California. Among other requirements, in every adoption the judge must 
find that “the interest of the child will be promoted by the adoption.” Cal. 
Fam. Code § 8612.  
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otherwise must remain a legal stranger.” Sharon S. v. Superior Court, 31 

Cal. 4th 417, 437 (2003). 

 

III. MARRIAGE AS THE UNION OF HUSBAND AND WIFE IS 
RATIONALLY RELATED TO FURTHERING 
PROCREATION (INCLUDING UNITING CHILDREN TO 
THEIR MOTHERS AND FATHERS)  

The final question is whether limiting the institution of marriage to 

unions of husband and wife is rationally related to the state interests 

identified above. It clearly is. Indeed, that limitation is not just rationally 

related to those goals; it advances them significantly.  That is because the 

vast majority of children born into a marital sexual union begin life with a 

mother and father committed to their care. Very few children in other kinds 

of sexual unions (and no children in same-sex unions) do so. 

Even marital unions of husband and wife that do not produce 

children further the state’s interest in procreation and paternity, because 

every man who is attracted to a woman is at risk of entering alternative 

sexual unions that may produce out-of-wedlock births. Only by first 

committing to an exclusive, faithful, enduring sexual, financial and 

emotional union can men and women attracted to the opposite sex ensure 

that any children they conceive will be protected by and connected to both 

their mother and father.  

As the Indiana Court of Appeals recently noted: 
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One of the State’s key interests in supporting opposite-sex 
marriage is not necessarily to encourage and promote 
“natural” procreation across the board and at the expense of 
other forms of becoming parents, such as by adoption and 
assisted reproduction; rather, it encourages opposite-sex 
couples who, by definition, are the only type of couples that 
can reproduce on their own by engaging in sex with little or 
no contemplation of the consequences that might result, i.e. a 
child, to procreate responsibly.  

Morrison v. Sadler, 821 N.E.2d 15, 25 (Ind. App. 2005). 

Restricting marriage to man/woman marriage furthers the State's 

legitimate interests in several important ways. 

A. Remaking marriage to include same-sex unions risks 
severing the link between marriage and procreation. 

First, redefining marriage to include same-sex couples will sever any 

remaining relationship between marriage and procreation in (first) law and 

(then) society. For example, University of Chicago Professor Don 

Browning and Elizabeth Marquardt express their concern that “Same-sex 

marriage changes the purpose of marriage law. It no longer will serve, in 

concert with other aspects of society, to direct sexual and parental behavior 

to achieve a complex synthesis of goods. It will function instead to extend 

marriage privileges to a particular group of sexual partners.” Don Browning 

& Elizabeth Marquardt, A Marriage Made in History?, N.Y. Times, March 

9, 2004, at A25. Meanwhile, Harvard Law Professor Mary Ann Glendon 

suggests that “[s]ame-sex marriage will constitute a public, official 

endorsement of the following extraordinary claims made by the 
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Massachusetts judges in the Goodridge case: that marriage is mainly an 

arrangement for the benefit of adults; that children do not need both a 

mother and a father; and that alternative family forms are just as good as a 

husband and wife raising kids together.” Mary Ann Glendon, For Better or 

for Worse?, Wall St. J., Feb. 25, 2004, at A14.  

Same-sex marriage in Massachusetts is not merely about 
opening a new set of legal benefits to more individuals. . . . 
The meaning of marriage itself must change. . . . The 
procreative potential of sexual unions must be reduced from 
the great, brute, obvious, important fact it has been through 
most of human history, to a minor, not very significant 
feature of human relationships, largely unrelated to any key 
purpose of marriage. In the process, the idea that mothers and 
fathers are the norm for children must also go. 

Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage as a Social 

Institution: A Reply to Andrew Koppelman, 2 U. St. Thomas L.J. 33, 59-60 

(2004).  

Another legal scholar spells out potential consequences of severing 

the link between marriage and procreation:  

Legalizing same-sex marriage would weaken the nexus 
between procreation and parenting. The already ambiguous 
role and meaning of parenthood would be made even more 
ambiguous. . . . The further separation of procreation from 
marriage implicit in legalization of same-sex marriage would 
send a cultural message of parental disconnection from family 
duties that could further diminish the level of responsibility of 
absent parents.  
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Lynn D. Wardle, Multiply and Replenish: Considering Same-Sex Marriage 

in Light of State Interests in Marital Procreation, 24 Harv. J.L. & Publ. 

Pol’y 771, 798 (2001). 

These observations are confirmed even by many proponents of 

same-sex marriage, who argue that there is not now any significant  

connection between marriage and procreation and/or family structure 

(fathers and mothers).33  

For example, same-sex marriage activist E.J. Graff argues that “[i]f 

same-sex marriage becomes legal, that venerable institution will ever after 

stand for sexual choice, for cutting the link between sex and diapers.” E.J. 

Graff, “Retying the Knot,” in Same-Sex Marriage: Pro and Con: A Reader 

134, 135-36 (Andrew Sullivan ed., 1st ed., Vintage Books 1997). 

According to Professor William Eskridge, the link between marriage and 

procreation has already been severed: “[I]n today’s society the importance 

                                                 
33 As Professor Doug Kmiec notes, some advocates of same-sex marriage 
contend that there never has been any link between marriage and 
procreation, or that such a link no longer exists today. Criticizing such 
claims, Kmiec writes: “In truth, the advocates of same-sex marriage cannot 
genuinely mean that procreation has not been, in fact, linked with marriage. 
Rather, what same-sex partisans actually mean is that they would prefer 
procreation not to be associated with the marital estate. . . . Sexual 
reproduction for the human species is not merely one of several equally 
attractive ways to bring forth a child, it is the assumed way. It is no 
coincidence that those with religious beliefs that correspond most strongly 
with a traditional understanding of marriage as linked to procreation do, 
indeed, have the most children.” Douglas W. Kmiec, The Procreative 
Argument for Proscribing Same-Sex Marriage, 32 Hastings Const. L.Q. 
653, 660 (2004).  
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of marriage is relational not procreational.” William N. Eskridge, Jr., The 

Case for Same Sex Marriage: From Sexual Liberty to Civilized 

Commitment 11 (Free Press 1996). Andrew Sullivan makes a similar 

argument, suggesting that “[f]rom being a means to bringing up children, 

[marriage] has become primarily a way in which two adults affirm their 

emotional commitment to one another.” Andrew Sullivan, “Introduction,” 

in Same-Sex Marriage: Pro and Con: A Reader, n. 82, at xix (Andrew 

Sullivan ed., 1st ed., Vintage Books 1997). 

The City of San Francisco itself argues that procreation is not an 

“essential or even important purpose for marriage.” San Francisco’s Opp. 

To Motions for Summary Judgment, Dec. 3, 2004, at 32. 

Judith Stacey, sociology professor at New York University, 

approvingly suggests that redefining marriage to include same-sex unions 

may help to supplant the marital family with a new ethic of family 

diversity.  

Legitimizing gay and lesbian marriages would promote a 
democratic, pluralist expansion of the meaning, practice, and 
politics of family life in the United States, helping to supplant 
the destructive sanctity of The Family with respect for diverse 
and vibrant families. . . . If we begin to value the meaning and 
quality of intimate bonds over their customary forms, people 
might devise marriage and kinship patterns to serve diverse 
needs. . . . Two friends might decide to “marry” without 
basing their bond on erotic or romantic attachment. . . . Or, 
more radical still, perhaps some might dare to question the 
dyadic limitations of Western marriage and seek some of the 
benefits of extended family life through small group 
marriages arranged to share resources, nurturance, and labor. 
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After all, if it is true that “The Two-Parent Family is Better” 
than a single-parent family, as family-values crusaders 
proclaim, might not three-, four-, or more-parent families be 
better yet, as many utopian communards have long believed? 

Judith Stacey, Gay and Lesbian Families: Queer Like Us, in All Our 

Families: New Policies for a New Century 117, 128-29 (Mary Ann Mason, 

Arlene Skolnick & Stephen D. Sugarman eds., Oxford U. Press 1998). 

A New Jersey Appellate court expressed the same insight, if in less 

celebratory terms: 

The same form of constitutional attack that plaintiffs mount 
against statutes limiting the institution of marriage to 
members of the opposite sex also could be made against 
statutes prohibiting polygamy. Persons who desire to enter 
into polygamous marriages undoubtedly view such marriages, 
just as plaintiffs view same-sex marriages, as “compelling 
and definitive expressions of love and commitment” among 
the parties to the union. Indeed, there is arguably a stronger 
foundation for challenging statutes prohibiting polygamy than 
statutes limiting marriage to members of the opposite sex 
“because, unlike gay marriage, [polygamy] has been and still 
is condoned by many religions and societies.”  

Lewis v. Harris, 875 A.2d 259, 270 (N.J. App. 2005) (internal citations 

omitted). 

These kinds of consequences will not happen all at once, if they 

happen at all. They will affect behavior by gradually displacing an older 

understanding of marriage with the new unisex model of interpersonal 

commitment, only dimly if at all related to children or family structure. To 

the extent the court establishes same-sex marriage as a civil right, older 

conjugal views of marriage will be branded as discriminatory, and (like 



 43 

racism) be subjected to social disapproval and indirect legal pressure. 

Under these circumstances, fewer people – perhaps very few indeed – in the 

public square will be willing to say that marriage is about procreation and 

paternity, or that marriage matters because children need mothers and 

fathers.  

If, as seems likely, same-sex marriage interferes at all with the 

capacity of marriage to channel the procreative energies of men and women 

towards exclusive permanent sexual unions called “marriage,” the result 

will be real harm to potentially millions of children. If it interferes greatly, 

our society as a whole will be put at risk. 

IV. MARRIAGE IS NOT GENDER DISCRIMINATION 

We pause here to note that the above analysis is also relevant to 

refuting the trial court’s claim that marriage as the union of male and 

female constitutes gender discrimination. Unlike bans on interracial 

marriage (which served to keep the races separate so that one race could 

oppress the other) the sex classification employed by marriage laws plays 

an integrative function with regard to gender. Marriage is a mixed-sex 

institution. The state is no more obligated, on the grounds of gender 

equality, to create same-sex marriages than it is required, in the name of 

gender equality, to provide single-sex universities, in addition to mixed-sex 

ones, to men or women who want one.  
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Unlike bans on interracial marriage (which were formally equal but 

practically intended to sustain segregation), California marriage law treats 

men and women equally not only formally but in fact. The very purpose of 

marriage, as we have described it above, is to create substantially greater 

equality of parenting between men and women (getting fathers as well as 

mothers for children) and thus reducing the likelihood that women as a 

class will unfairly bear the high and gendered costs of childbearing 

disproportionately. Women are naturally connected to their children by the 

process of gestation and birth. Fathers by contrast are not even necessarily 

nearby when the baby is born. Marriage thus attempts to create a 

substantially greater equality in distributing parenting burdens between men 

and women, than nature alone sustains.  

In this way, the state’s definition of marriage as the union of male 

and female substantively furthers gender equality rather than diminishing it.   

// 

// 

// 

// 

// 

// 

// 

// 
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CONCLUSION 

According to the best scientific data, the important benefit of 

marriage for children is this: The vast majority of children born to a 

married couple begin life with their own mom and dad, together, committed 

to caring for them. At the same time, marriage points to the social necessity 

of generativity: of bringing together men and women to make the next 

generation happen. 

The state interests advanced by marriage are not only legitimate, 

they are compelling. No same-sex couples can further these interests. Every 

opposite-sex union does so, at least in the minimal sense that heterosexual 

men who live up to their marriage commitments will no longer be at risk of 

producing fatherless children across multiple households. 

Can marriage be redefined to include same-sex couples, without 

threatening these compelling interests? Because no complex human society 

has had same-sex marriage for more than a few years, the answer cannot be 

known with certainty at this time, using the tools of social science.  

What we do know is this: Same-sex marriage would strip from the 

law of California the one feature of marriage that has been virtually 

universal throughout human history. It puts law and government in the 

position of educating the next generation that (1) Any two committed adults 

are just as good as a mother and father, when it comes to raising kids and/or 

(2) Marriage has little or nothing to do with children; it is primarily about 
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adult needs for intimacy. Both advocates and opponents of same-sex 

marriage agree that same-sex marriage as a civil right depends upon the 

idea that marriage is no longer (if it ever was) closely connected to 

procreation. Any dramatic shift in the public meaning of marriage away 

from procreation and paternity is likely to have real social consequences. 

Many same-sex marriage advocates have argued that marriage is 

already unrelated to procreation, and in its opinion, the trial court agreed. 

We beg to differ, and beg this Court to differ. The current crisis in 

marriage—high rates of family fragmentation and fatherlessness—make 

this a particularly poor time for social experiments that would further divert 

marriage from its core public purposes. Even mild interference with the 

ability of marriage to perform its critical public function—of bringing men 

and women together to make and rear their children—will result in real 

harm to many children, and many communities. If, as seems likely, the 

damage is sufficiently great, the future of U.S. society itself would be at 

risk.   

Moreover, because the potential dangers stem from alterations in the 

shared public meanings of marriage, these negative consequences will not 

be visible at once, and will be extremely difficult if not impossible to later 

reverse. Deconstructing a social institution is much easier than constructing 

one. 
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Given the compelling nature of what is at risk, and the enormous 

costs to children and society of being wrong, the decision to assume the 

potentially enormous risks of remaking marriage properly belongs wi th the 

people of California and their elected representatives, and not the courts. 

This Court should reverse the judgment below. 
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