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This memo provides our view on the Judicial Council’s authority to enact the proposed 
minimum education requirements for judges (“Proposed Rules”).   We have examined 1) 
whether the Council has the power under Article VI, Section 6 of the California Constitution to 
adopt the proposed rules; 2) whether the Proposed Rules impose unconstitutional “eligibility” 
requirements on judges in violation of Article VI, Section 15; and 3) whether the Proposed Rules 
violate separation of powers doctrine. 

We believe that the  Proposed Rules may fall within the Council’s authority to adopt 
rules for “court administration,” although we note that there is relatively little authority on this 
question and that there is a substantial argument to the contrary.  We also conclude, however, 
that there is at least substantial argument that the rules are “inconsistent with statute” and thus 
exceed the Council’s constitutional rulemaking authority.  We do not believe that the Proposed 
Rules impose unconstitutional judicial eligibility requirements or violate separation of powers 
doctrine. 

I. The Judicial Council’s Constitutional Authority To Enact The Proposed Rules 

Article VI, section 6 of the California Constitution provides the Judicial Council’s 
rulemaking authority. 

To improve the administration of justice the council shall survey 
judicial business and make recommendations to the courts, make 
recommendations annually to the Governor and Legislature, adopt 
rules for court administration, practice, and procedure, and 
perform other functions prescribed by statute.  The rules adopted 
shall not be inconsistent with statute.  (Emphasis added.) 

Rules promulgated by the Judicial Council “have the force of positive law and must be complied 
with provided they do not conflict with any act of the Legislature.”  (Alicia T. v. County of Los 
Angeles (1990) 222 Cal.App.3d 869, 884.)  The Council’s authority to adopt the Proposed Rules 
depends on 1) whether the Proposed Rules are for “court administration, practice, and 
procedure,” and 2) whether they are inconsistent with statute.  
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A. The Judicial Council’s Authority To Adopt Rules For Court Administration 

The Opinion of the AOC Office of the General Counsel (“AOC Opinion”) that 
accompanies the Judicial Council’s request for comments on the Proposed Rules concludes that 
the Proposed Rules fall within the Council’s authority to “adopt rules for court administration.”  
As the AOC Opinion recognizes, neither the Constitution nor California case law provides a 
definition of “court administration” as used in Section 6.  Other sources do not provide precise 
guidance about the scope of the phrase “court administration.”  Our preliminary conclusion, as 
noted above, is that, although there is a substantial argument to the contrary, a court is likely to 
conclude the Council’s constitutional authority encompasses education requirements.    

The Council’s rulemaking authority was expanded by constitutional amendment in 1966 
to encompass rules for court administration.  The California Constitution Revision Commission, 
which proposed the addition, explained that “[t]he rule-making power of the council may be 
broadened somewhat by the addition of ‘court administration’ to the present phrase ‘practice and 
procedure.’  This is in accord with language used in states that have recently adopted new 
constitutions and meets the needs of a rapidly growing court structure.”  (Cal. Const. Revision 
Com., Proposed Revision of the California Constitution (1966), p. 88.)  The Revision 
Commission’s explanation provides relatively little insight into the precise scope of the 
Council’s new authority over “court administration.”  

The AOC Opinion relies on three arguments to justify its conclusion that the power to 
adopt rules for “court administration” includes the power to impose education requirements:  (1) 
numerous other states have judicial education requirements and three of those states (Florida, 
Arizona, and Utah) have adopted requirements by rule; (2) the ABA and various commentators 
have endorsed judicial education and suggest that the provision of education is an administrative 
function; and (3) minimum education requirements are consistent with other California rules, 
such as Rule 970 which governs education for new judges.   

None of the sources on which the AOC Opinion relies, however, provides significant 
help interpreting the limits of the key phrase “court administration.”  None of the state rules 
(from Arizona, Florida, and Utah) discussed by the AOC General Counsel appears to have been 
challenged in court.  Although each of these states seems to have considered education 
requirements to fall within a general rubric of judicial “administration,” and the activities of 
other states may be relevant to the Judicial Council’s policy decision to adopt the Proposed 
Rules, the out-of-state rules provide little guidance about the meaning of the California 
Constitution.1

                                                 
1 Arizona imposes its judicial education requirement through its Code of Judicial Conduct, which is part 
of the state supreme court rules.  Notably, Canon 3, in which the education requirement appears, is 
divided into sections for “adjudicative responsibilities” for judges and “administrative responsibilities.”  
The education requirements appear in the section for “adjudicative responsibilities,” not the section for 
“administrative responsibilities.”  (See 17A A.R.S. Sup.Ct.Rules, Rule 81, Code of Judicial Conduct, 
Canon 3B(13).)  Florida’s education requirement was adopted by the state supreme court in 1987, more 
than two decades after the California Constitution was amended to expand the Judicial Council’s 
authority.  (Fla. Rules of Judicial Admin. 2.150.)  It thus provides relatively little guidance about the 
meaning of the phrase “court administration” when it was adopted.   

- 2 - 
1192310.1  



   MUNGER, TOLLES & OLSON LLP 

Similarly, the fact that the ABA and several commentators have endorsed judicial 
education shows little about the scope of the Council’s authority.  The ABA standards cited in 
the AOC Opinion anticipate that education should be supervised by the chief justice through the 
administrative office but are silent about whether requiring education falls within the scope of 
“court administration.”   

Finally, the fact that the Judicial Council has previously adopted rules such as Rule 970, 
creating minimum education requirements for new judges, has little bearing on the meaning of 
“court administration” in the Constitution.  Those rules show at most that the Council itself 
believes (rightly or wrongly) that judicial education requirements are within its authority.  The 
minimum education requirements for new judges do not appear to have been challenged in court.   

The California legislature has enacted at least ten statutes dealing with education for 
judges.  These statutes both pre- and post-date the 1966 constitutional amendment.  The history 
of these statutes provides some indication that the Council’s “court administration” authority at 
the very least encompasses the power to conduct education.  It provides somewhat less guidance 
about the Council’s authority to mandate education.   

In 1965, the Legislature “authorized” the Judicial Council “to conduct institutes and 
seminars from time to time . . . for the purpose of orienting judges to new judicial assignments, 
keeping them informed concerning new developments in the law and promoting uniformity in 
judicial procedure.”  (Stats. 1965, ch. 412, § 2, codified at Gov. Code § 68551.)  The language of 
the 1965 act suggests that the Legislature did not believe that, before the 1966 amendment, the 
Judicial Council had authority under its constitutional rulemaking power to conduct, let alone 
mandate, education programs.  Hence the legislature “authorized” the Council to conduct 
education programming.   

Subsequent to the 1965 statute and 1966 constitutional amendment, the Legislature has 
enacted a number of statutes requiring the Council to offer educational programs.  (E.g., Stats. 
1987, ch. 1134, § 2, codified at Gov. Code § 68553 [“The Judicial Council shall establish 
judicial training programs for judges . . . who perform duties in family law matters]; Stats. 1996, 
ch. 695, § 1, codified at Gov. Code § 68555 [[“The Judicial Council shall establish judicial 
training programs for individuals who perform duties in domestic violence matters, including, 
but not limited to, judges”]; Stats. 2005, ch. 265, § 2, codified at Gov. Code § 68553.5 [“[T]he 
Judicial Council shall provide education on mental health and development disability issues 
affecting juveniles in delinquency proceedings . . . to judicial officers . . . .”].)  

These statutes imply that, while the Council has the authority to conduct judicial training, 
the Legislature is going a step further to order the Council to exercise that authority.2  But the 
source of that authority to conduct educational programs is most likely the 1965 authorization, 
not the 1966 amendment.  For example, in 1976, the Legislature enacted a statute requiring the 
Judicial Council to conduct annual sentencing institutes for judges “pursuant to Section 68551 of 
the Government Code.”  (Stats. 1976, ch. 1139, § 273, codified at Penal Code § 1170.5).  This 

                                                 
2 One statute is more ambiguous.  In 1997, the Legislature enacted a statute stating, “The Judicial Council 
may provide by rule of court for racial, ethnic, and gender bias, and sexual harassment training for 
judges.” (Stats. 1997, ch. 850, § 31, codified at Gov. Code § 68088).     
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legislative history could be read to mean that the Council’s authority over education derives from 
statute and that education—mandatory or not—is outside the scope of “court administration.”   

A recently adopted constitutional provision arguably provides support on both sides of 
the question whether the Council’s authority to make “rules of administration” encompasses the 
power to adopt mandatory education requirements.  Section 23 of Article VI was approved by 
the voters in 1998 in Prop. 220, which consolidated the municipal and superior courts.  It 
provides: “Pursuant to Section 6, the Judicial Council may prescribe appropriate education and 
training for judges with regard to trial court unification.” (Cal. Const. Art. VI, § 23.)  One 
reading of this provision suggests that the Senate drafters (and, by way of legal fiction, the 
voters) believed that the Judicial Council had the authority “pursuant to Section 6” to “prescribe” 
or order judicial education.  (See Webster’s Collegiate Dictionary (11th ed. 2004) at p. 981 
[defining “prescribe” as “to lay down a rule”].)  Under this reading, the introductory clause 
“pursuant to Section 6” means that the Judicial Council already has authority under section 6 to 
prescribe the rules specifically referenced in Section 23, which is not meant to expand the 
Council’s authority.  Any argument that judicial education requirements do not come within the 
Council’s court administration rulemaking authority, this argument would run, raises the 
possibility of an inconsistency between Section 6 and Section 23.  Reading “court 
administration” to encompass judicial education requirements harmonizes the two sections.  This 
reading of Section 23 supports the argument that the Judicial Council has authority to prescribe 
judicial education as part of its authority to make “rules of administration.” 

On the other hand, one could argue that Section 23 expands the Council’s authority for 
the specific purpose of permitting it to prescribe training about trial court unification.  Indeed, 
any other interpretation, this counter-argument would run, would render Section 23 precatory 
and superfluous:  It would amount to nothing more than a reiteration of an authority that the 
Judicial Council already has, without directing the Council to exercise that authority in any 
particular way (since it says merely “may prescribe”).  Under this interpretation, the language 
“[p]ursuant to Section 6” is merely a (probably unnecessary) reference to the constitutional 
creation of the Judicial Council and its general authority to do various things, not including the 
new thing authorized by Section 23.  This latter reading of Section 23 supports the argument that 
the Judicial Council does not have authority to prescribe judicial education, except to the extent 
specifically authorized by Section 23 or by statute. 

In sum, there is plausible support for arguments for and against the Council’s power to 
require judicial education under its “court administration” authority.  We conclude, however, that 
it is more likely than not that a court would hold that the Council does have such authority given 
the broad scope of the words “court administration” and the lack of any concrete authority 
limiting the Council’s power.   

B. Consistency Of The Proposed Rules With Statute 

Article VI, Section 6 of the California Constitution mandates that a valid California Rule 
of Court may not be “inconsistent with statute.”  The AOC Opinion concludes that the Proposed 
Rules are consistent with the current statutory scheme governing judicial training and education 
because case law establishes that 1) the Judicial Council’s rulemaking authority is entitled to 
great judicial deference and 2) the Council’s rules may go beyond the relevant statutory 
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provisions because they reasonably further the purpose of those statutes.  Further analysis of 
relevant case law as applied to the instant facts suggests that there is at least a reasonable 
argument that the Proposed Rules are inconsistent with the statutory scheme that governs judicial 
education and training. 

The AOC General Counsel first addresses the Council’s rulemaking authority and breaks 
it down into two categories:  lawmaking authority and interpretive authority.  The AOC General 
Counsel then notes that rules adopted pursuant to the Council’s lawmaking authority are entitled 
to more judicial deference than those adopted pursuant to the Council’s interpretive authority.  A 
rule created pursuant to the Council’s interpretive authority, “although not binding on the courts 
and invalid if contrary to statute, is entitled to great weight and will be overturned only if it is 
clearly erroneous.”  (Sara M. v. Superior Court (2005) 36 Cal.4th 998, 1013.)  The AOC 
Opinion focuses on the second clause concerning the amount of deference to be shown by a 
court, but the Opinion ignores the key phrase in the first clause, “invalid if contrary to statute.”  
(Ibid.)  The language  regarding deference begs the question, because a rule that is inconsistent 
with statute is not entitled to such deference.  It is therefore irrelevant that the Council’s 
lawmaking authority, at issue here, is sometimes afforded more deference than its interpretive 
authority, which was at issue in Sara M.  (Ibid.)  In either case, the Council’s rules must be 
consistent with statute, and whether they are is a question of law to be decided by the court. 
(Ibid.)  Moreover, California courts have not hesitated to invalidate rules created pursuant to the 
either of the Council’s rulemaking authorities when such rules are inconsistent with the 
legislature’s intent.  (See, e.g., People v. Hall (1994) 8 Cal.4th 950, 962 [holding a rule limiting 
the authority of the trial court to impose a sentence enhancement was contrary to the legislative 
intent that trial courts consider all factors]; California Court Reporters Ass’n v. Judicial Council 
of California (California Court Reports) (1995) 39 Cal.App.4th 15, 24  [invalidating a rule that 
authorized electronic recording of superior court proceedings because it was contrary to the 
implicit legislative intent that official court reporters should be used].) 

The AOC Opinion suggests that a court will uphold a rule even if it is not perfectly 
consistent with statute, as long as the two are reconcilable, citing People v. Reeder (1984) 152 
Cal.App.3d 900, 920-21.  A more recent appellate court decision holds, however, that 
determining whether a court rule is inconsistent with statute does not mean determining merely 
whether they are reconcilable.  (California Court Reporters, supra, 39 Cal.App.4th at p. 24.)  
Rather, courts should determine whether the rule is consistent with the intent expressed in the 
statute.  (ibid.)  Furthermore, it is “well settled” that, to be in compliance with the California 
Constitution, a rule promulgated by the Judicial Council must not conflict with statutory intent.  
(See, e.g., Trans-Action Commercial Investors, Ltd. v. Firmaterr Inc. (Trans-Action) (1997) 60 
Cal.App.4th 352, 364.)  Whether the Proposed Rules are “inconsistent” with existing statutes 
depends on whether they conflict with the intent behind the statutory scheme governing judicial 
training and education. 

As discussed above, the current statutory scheme in California permits, and in some 
instances requires, the Council to provide judicial training and education programs for judges 
that deal with specific areas of the law.  The AOC Opinion acknowledges that the Council’s 
rulemaking authority is “especially limited in areas where the legislature has been active.”  
(Trans-Action Commercial Investors, Ltd., supra, 60 Cal.App.4th at p. 363.)  Moreover, “if a 
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statute even implicitly or inferentially reflects a legislative choice to require a particular 
procedure, a rule of court may not deviate from that procedure.” (Id. at p. 364.)  

The case most analogous to the present situation is California Court Reporters.  In 
California Court Reporters, the Judicial Council sought to authorize the use of electronic 
recording to make the official superior court record.  (39 Cal.App.4th at p. 20.)  The court 
acknowledged that no statute expressly prohibited a superior court from making an official 
record by electronic means.  (Id. at p. 25.)  The court proceeded, however, to examine whether 
the rule was consistent with what the Legislature “implicitly” intended.  (Id. at p. 26.)  The 
Government Code specifically provided for electronic recording of municipal and justice court 
proceedings.  (Id. at p. 29.)  The court found that, wherever the Legislature intended to permit 
electronic recording, it had expressed that intent by statutory authorization.  (Ibid.)  The court 
concluded that the legislative pattern “suggests strongly that . . . the Legislature does not intend 
that electronic recording of superior court proceedings be the method of creating an official 
record.”  (Id. at p. 31.)  “[A]lthough the statutes do not expressly prohibit electronic recording . . 
. they nevertheless lead to one conclusion – that the Legislature intended that such proceedings 
be stenographically recorded by official shorthand reporters.”  (Ibid.)  The court concluded that 
the Council’s rule permitting electronic recording was inconsistent with statute and could not be 
squared with the existing legislative scheme.  (Id. at p. 33.) 

A similar situation exists here.  The Legislature has passed several statutes governing 
judicial education and the resulting statutory scheme is similar to the one that was analyzed in 
California Court Reporters.  (Id. at pp. 29-33.)  Several statutes specify that the Council “shall,” 
“may,” or is “authorized,” to establish seminars, training programs, or distribute training 
materials to educate the judiciary.  (E.g., Gov. Code §§ 68088, 68551-68553.5, 68555; Welf. & 
Inst. Code § 304.7; Pen. Code §§ 1170.5, 13828.)  Moreover, many of these statutes are for 
particular courts or very specific and limited training.  (E.g., Gov. Code § 6855 [“training 
programs for judges who perform duties in domestic violence matters”]; Pen. Code § 13828 
[“provide training programs regarding the handling of judicial proceedings involving the victims 
of child sexual abuse”].)  In only one instance has the Legislature imposed a requirement on 
judges.  Welfare & Institutions Code section 264 provides that “[a]t the direction and under the 
supervision of the Judicial Council, judges of the juvenile courts and juvenile court referees shall 
meet from time to time in statewide or regional conferences, to discuss problems arising in the 
course of administration [of the juvenile courts], for the purpose of improving the administration 
of justice in the juvenile courts.”  (Emphasis added.) 

This pattern suggests that the Legislature, although it has never expressly prohibited 
minimum education requirements, did not contemplate that the Council would be able to create 
such requirements for the entire judiciary without statutory approval or authorization.  It seems 
reasonable to conclude that the Legislature intended that the judiciary would be subject to 
mandatory training and education only when such programs were specifically authorized by 
statute.  Viewed in this light, the Proposed Rules cannot be squared with this implicit intent of 
the Legislature and would therefore be inconsistent with the statutory scheme. 

The AOC Opinion further contends that, even if the Proposed Rules go beyond the 
provisions of existing statutes, they are valid because they reasonably further the purpose of 
those statutes.  (See Butterfield v. Butterfield (1934) 1 Cal.2d 227, 228.)  In Butterfield, the court 
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held that a rule requiring points and authorities in support of the statutory right to a change in 
venue reasonably furthered the purpose of that statute.  (Ibid.)  The Proposed Rules at issue here 
go well beyond providing a procedural mechanism for the exercise of a statutory right, as the 
rule in Butterfield did; they create a comprehensive scheme for judicial education and training 
independent of existing statutes.  The AOC Opinion found that the purpose of the existing 
statutory scheme is to “provide training to judges so that they may effectively perform their 
duties in an ethical manner free from bias.”  But the Opinion simply states this broad view of the 
statutory purpose without any apparent support.  An equally, if not more, plausible reading of the 
statutes suggests that their purpose is to make education available and to provide training for 
judges in particular areas where the Legislature concluded that specialized education was 
required (e.g., family law and child sexual abuse cases).  Under this reading, the Proposed Rules 
do not further the statutory purpose.  This reading, combined with the Legislature’s implicit 
intent that the Judicial Council may provide for judicial training and education only when 
authorized by statute, suggests that the Proposed Rules may be inconsistent with the current 
statutory scheme.  

II. Constitutional Eligibility Requirements For Judges  

The Proposed Rules do not appear to impose additional eligibility requirements for 
judges beyond those established by the Constitution.  Article VI, section 15 of the California 
Constitution provides the qualifications for being a judge: 

A person is ineligible to be a judge of a court of record unless for 
10 years immediately preceding selection, the person has been a 
member of the State Bar or served as a judge of a court of record in 
this State. 

Although nothing in the text explicitly makes the 10-year bar admittance requirement the 
exclusive qualification for office, California courts have long held that the constitutional 
eligibility requirement is exclusive.  In Wallace v. Superior Court of Placer County (1956) 141 
Cal.App.2d 771, the Court of Appeal struck down a residency requirement for judges as 
inconsistent with the constitutional eligibility requirements.3  A candidate for a judgeship 
challenged a provision of the Government Code providing: “‘No person is eligible for election to 
the office of judge of the superior court unless he has (a) been a citizen of the United States and a 
resident of this state for five years of the county in which he is elected for two years preceding 
his election.’”  (Id. at p. 772 (quoting Govt. Code § 69500 (repealed).)  The court recognized the 
constitutional qualifications were not expressly exclusive but found that, in general, when a 
constitution prescribes qualifications for state office, “the legislature can neither add to, nor 
detract from, the qualifications so prescribed.”  (Id. at p. 775, internal quotation marks omitted.)   

The Supreme Court reiterated the exclusivity of the constitutional requirements in People 
v. Chessman (1959) 52 Cal.2d 467, 500.  The Court struck down a statute requiring Supreme 
Court justices to reside in Sacramento.  Although the Court stated that the constitutional 

                                                 
3 The court addressed former Article VI, section 23, which did not differ significantly from current Article 
VI, section 15, except that the former section required admission to the bar for a period of only five years 
before becoming a judge.  
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requirement “is generally regarded as exclusive,” it also used language suggesting that its ruling 
rested on the lack of a reasonable relation between the residency requirement and the duties of 
the office.  The Court stated: “When a candidate for justice meets [the constitutional 
requirement] and, after election or appointment qualifies by taking the oath . . . , the Legislature 
cannot properly require, by way of additional qualification, anything (such as change of 
residence) which has no reasonable relation to the performance of his duties.”  (Ibid.) 

The Court of Appeal considered Wallace and Chessman in People v. Bowen (1991) 231 
Cal.App.3d 783.  A defendant asserted that he was illegally tried by a superior court judge who 
did not live in the county in which he sat, in violation of former Government Code section 
69502.  The court noted that Wallace involved a statute imposing a residency requirement to be 
eligible for election as a judge, while Chessman involved a statute imposing a residency 
requirement during a judge’s tenure in office.  (Id. at p. 787.)  “Though Chessman cited 
Wallace,” the Court of Appeal reasoned, “the [Supreme Court] appeared to treat the question 
before it as distinct: While the Legislature could not add any eligibility requirements, it could add 
tenure requirements provided they bore a reasonable relation to the duties of the office.”  (Ibid.)  
The Court of Appeal noted that the Attorney General had interpreted Chessman the same way in 
a 1976 opinion.  Ultimately, the court declined to reach the question whether the superior court 
tenure-residency requirements was unconstitutional because it had been raised improperly.  But 
the court outlined some of the considerations that would have been relevant: “This . . . issue 
raises questions concerning the nature of the statute, i.e., mandatory or directory, whether there 
really was a ‘reasonableness’ standard employed in Chessman, and the historical matrix which 
the ‘reasonableness’ standard could be applied to review this statute.”  (Id. at pp. 788-789.) 

In 1995, the Attorney General issued an opinion that the residency statute at issue in 
Bowen, former Government Code section 69502, was unenforceable because it added a 
qualification for superior court judge not found in the Constitution.  (78 Ops. Atty. Gen. 204 
(1995).)  The Attorney General noted that section 69502 imposed a tenure-residency 
requirement, but not a requirement for the judge’s initial selection.  The Attorney General 
nevertheless concluded that the statute likely imposed an invalid qualification for office.  The 
Attorney General did not evaluate the reasonableness of the residency requirement.  Rather it 
appears to have viewed any legislatively imposed residency requirement as invalid.  The 
Legislature repealed section 69502 in 2000. (Stats. 2000, ch. 1081, § 25.)  

Residency requirements appear to be the only type of restriction on judges that has been 
found to conflict with the constitutional eligibility requirement.  The Opinion of the AOC Office 
of General Counsel collects a number of statutes imposing various duties on judges.  For 
example, judges must file financial disclosure statements on filing for election and at various 
points after assuming office.  (See Gov. Code §§ 87201-87205.)  Various provisions of the Code 
of Civil Procedure impose disqualification requirements.  (E.g., Code Civ. Proc. § 170 et seq.)  
California Rule of Court 970 presently imposes education requirements on new judges.  None of 
these provisions appears to have been challenged as imposing an eligibility requirement in 
excess of Article VI.   

Nothing in the Proposed Rules suggests that failure to comply with the education 
requirements would render a judge automatically ineligible to continue in office.  Indeed, the 
Proposed Rules have no enforcement mechanism.  In this respect, the Proposed Rules are similar 
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to the various statutory and rule-based requirements that have gone unchallenged; they are unlike 
the residency provision struck down in Wallace, which explicitly provided that residency was an 
eligibility requirement for running for judicial office.  Any discipline for failing to comply with 
the Proposed Rules would flow from the Commission on Judicial Performance disciplinary 
process.  A judge threatened with removal for failing to comply with the Proposed Rules might 
have a valid constitutional challenge if he or she could show that failure to satisfy the 
requirements does not fall within the types of misconduct for which the Constitution authorizes 
removal from office.4  But, because discipline short of removal from office is available, it is 
difficult to characterize even mandatory education requirements as “eligibility” requirements.  

Even if mandatory judicial education requirements were treated like residency 
requirements, it is not apparent that the Proposed Rules would be held unconstitutional.  
Although the opinion is not absolutely clear on the point, Chessman appears to have adopted a 
“reasonable relation” test for statutes imposing requirements on judges already in office.  Judicial 
education almost certainly is reasonably related to the performance of a judge’s duties.  At the 
least, it seems more closely related to judicial performance than the judge’s residency.  Thus, 
even if a challenge to the Proposed Rules could successfully characterize them as eligibility 
requirements and equate them to residency requirements, a court might well uphold the Proposed 
Rules under Chessman.  

III. Separation of Powers 

The Proposed Rules most likely do not violate separation of powers doctrine.  In Schmier 
v. Supreme Court of California (2000) 78 Cal.App.4th 703, 705, the Court of Appeal addressed a 
claim that a Council rule outlining criteria for publishing opinions violated, among other things, 
the separation of powers doctrine.  The court concluded that the plaintiff did not have standing 
but also noted that the plaintiff had no viable cause of action because the rule was consistent with 
the statutory scheme. (Id. at p. 708.)  Another case ruled that a prosecutor dictating the place and 
manner of court supervised settlement negotiations violated the separation of powers doctrine. 
(Bryce v. Superior Court of Orange County (1988) 205 Cal.App.3d 671.)  In so ruling, however, 
the court held that “it is the responsibility of the judicial branch to manage the processing of 
cases under the guidance of the Constitution, the Legislature, and the Judicial Council.”  (Id. at 

                                                 
4 Any action to remove a judge for failing to comply with the Proposed Rule would arise under Article 
VI, section 18 of the California Constitution, which authorizes the Commission on Judicial Performance 
to remove a judge for certain specified misconduct: “(1) ‘wilful misconduct in office’; (2) ‘conduct 
prejudicial to the administration of justice that brings the judicial office into disrepute’; (3) ‘persistent 
failure or inability to perform the judge’s duties’; and (4) ‘habitual intemperance in the use of intoxicants 
or drugs.’” (Doan v. Commission on Judicial Performance (1995) 11 Cal.4th 294, 311, quoting Cal. 
Const. Art. VI, § 18.)   It is not clear that failure to comply with minimum education requirements falls 
within any of these categories.   A potential disciplinary action would presumably focus on whether a 
failure to meet the requirements constituted either (a) willful misconduct or (b) failure to perform judicial 
duties.  The latter is less likely because “[p]ersistent nonperformance of duties entails a pattern of legal or 
administrative omissions or inadequacies in the performance of a judge’s duties. [Cite.]  It does not entail 
any intentional disregard of such duties.”  (Doan, 11 Cal.4th at 312.)  If the Commission on Judicial 
Performance concluded that failure to comply with the Proposed Rule constituted willful misconduct, a 
judge challenging the Proposed Rule as an unconstitutional eligibility requirement would likely have a 
weak claim.   
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p. 672, emphasis added.)  Furthermore, the fact that the Council consists primarily of Judges may 
work against any separation of powers argument.  Given that the Proposed Rules fall well within 
the expertise of the Council, a separation of powers claim does not appear viable. 
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